disputed area proceeded, it is at least just as
probable as not that the feared accident or
disaster would occur before elimination of the
danger.

The Seventh Circuit also noted in its Old Ben opinion that an
inspector has a very difficult job because he is primarily concerned
about the safety of men, and the court indicated that an inspector should
be supported unless he has clearly abused his discretion (523 F.2d at 31).
On the facts presented in Old Ben, the court observed that an inspector
cannot wait until the danger is so immediate that no one can remain in
the mine to correct the condition, nor can the inspector wait until an
explosion or fire has occurred before issuing a withdrawal order (523
F.2d, at 34).  Thus, on the facts presented in this proceeding, MSHA
must show that reasonable men with the inspector's education and experience
would conclude that the condition of the brakes on the truck which was
cited constituted a situation indicating an impending accident or disaster,
likely to occur at any moment, but not necessarily immediately. Likewise,
MSHA must also show that the defective brakes at the time the order
issued also presented such an imminently dangerous situation.

The evidence in this case stablishes that the brakes on the No. 7
water truck were first tested by the inspector when he and the driver were
on an incline after obtaining a load of water.  Driver Gonzales advised
the inspector at that time that the brakes were "not very good '. The
inspector then had him test the truck on another hill, and when the service
brake was applied, the driver had some difficulty holding the truck, even
though he was in first gear.  As they descended off the hill traveling
towards the shop area at a speed of five to ten miles an hour, the driver
applied the service brakes and the truck would not stop and simply kept
rolling, even after the driver applied the retarder and park brake.  The
inspector testified that the service and park brakes had previously been
tested on a flat area and they would not slow the truck down. After
"pumping" the service brakes, the truck eventually was brought to a gradual
stop.  However, after the test on the hill, the inspector advised the
driver that he was issuing an imminent danger order and the truck was
taken out of service for repairs by a company mechanic removing the battery.
Once the truck was taken in for service, and the wheels pulled, a chipped
front wheel bearing was discovered, and it was replaced.  In addition, the
parking brake had to be replaced and new brake shoes were installed on
all four wheels.

Although it is true that the driver drove the No. 7 water truck on
July 6, 1981, before it was removed from service and the brakes repaired,
maintenance foreman Oberg candidly admitted that the drivers did not like
to drive it on hills because the brakes "were poor".  In my view, this
evaluation of "poor brakes" was confirmed by the test on the hill and
on the level, as well as the subsequent repairs which were made to the
brakes.  Under these circumstances, I conclude and find that the inspector's
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